THE 
NEW JERSEY LAW JOURNAL. 





VOL. XIV. JUNE, 1891. NO. 6. 








EDITORIAL NOTES. 


DECISIONS ON conspiracy and boycotting, form a part of the his- 
tory of civilized society, for it is through the decisions of the courts 
that the power of the law must be applied to new social conditions, 
and it is interesting to see how far the courts will find themselves 
capable of dealing with such a powerful, though intangible force as 
the boycott, and whether they can find a way to prevent the 
liberty to form societies from being used as a cloak for industrial 
maliciousness. It has recently been decided in New Jersey that 
the court cannot interfere to compel a journeyman’s society to 
admit new members, even though the society insists that the mas- 
ters shall not employ any others than members of the society, and 
the masters are compelled to yield to that demand, Mayer v. 
Journeyman Stone Cutters’ Association, 20 Atl, Rep. 492, 2 Dick. 
Chy. Rep. This was a case in which there was no proof of acts of 
violence to enforce the demand of the union, but it was shown to 
be the avowed purpose of the union to include all persons who 
should be permitted to work at the trade and to coerce the mas- 
ters to refuse to employ any one not a member, and to do this by 
means of strikes and boycotting, and by denouncing the shop as 
a ‘*scab’’? shop and the workmen as scabs, and so to bring both 
into discredit and injure the business. 

The case is referred to in a later decision of the Circuit Court of 
the United States for the southern district of Ohio, Casey v. 
Cincinnati Typographical Union No. 3, 45 Fed. Rep. 135. 
This was an application for injunction against boycotting a news- 
paper. The bill alleged that the typographical union had entered 
into a conspiracy tc boycott the plaintiff and his newspaper, be- 
cause he refused to *‘unionize’’ the office conducting it according 
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to the rules of the union, paying union wages and discharging non- 
union men. The defendants, the bill said, had caused handbills 
to be printed, calling upon all persons to withdraw their patron- 


age, and had issued circulars, directed to advertisers and news 


agents, threatening the withdrawal of patronage, if they continued 
to deal with the paper. The defendants challenged the authority 
of the court to grant an injunction, citing the opinion of Mr. Jus- 
tice Bradley, in Kidd v. Horry, 28 Fed. Rep. 773, to the effect 
that equity had not power, independently of statutes, to restrain 
the publication of a libel, and also among other cases the decision 
of Vice-Chancellor Green, in Mayer v. Journeymen Stone Cutters’ 
Association. 

Sage, J., held, that the rule was established that equity could 
not enjoin the publication of'a libel, but went on to discuss the 
subject of boycotting and the powers of the court of equity to 
give protection against it. He said the action of the defendants 
was ‘‘an organized conspiracy to force the complainant to yield 
his right to select his own workmen, and to submit himself to the 
control of the union and allow it to regulate prices for him and 
determine whom he should employ and whom discharge.”’ This 
was a boycott, and a boycott is in itself a threat, Brace v. Evans, 
3 Ry. & Corp. L. J. 501. ‘* No case has been cited where, upon a 
proper showing of facts an unsuccessful appeal has been made to 
a court of chancery to restrain a boycott. The authorities are all 
the other way. At common law, an agreement to control the will 
of employers by improper molestation was an illegal conspiracy. 
In New York it has been held that the ‘* boycott’ is a conspiracy 
in restraint of trade, People v. Wilzig, 4 N. Y. Crim. R. 403 ; Peo- 
ple v. Kostka, Id. 429. So, also, in Virginia: Com. v. Shelton, 11 
Va. Law J. 324, and in Connecticut: State v. Glidden, 3 Atl. 
Rep. 890, and in England: Reg. v. Barrett, 18 Law J. 430. He 
referred also to a forcible opinion of Blodgett, J., in Emach v. 
Kane, 34 Fed. Rep. 47, where the U.S. Circuit Court held, that 
equity had jurisdiction to restrain an attempted intimidation by 
issuing circulars against persons dealing in a competitor’s patented 
article, the circulars not being issued in good faith, but with mali- 
cious intent to injure the complainant’s business. 

There was a case in California last autuma which attracted a 
great deal of attention. The Typographical Union and the Feder- 
ated Trades made a systematic effort to injure the business of the 
Bee newspaper in Sacramento City, appointing committees who 
canvassed the city and told subscribers and advertisers they must 
withdraw their patronage of the paper or themselves be boycotted. 
Circulars were published and distributed urging all persons to aid 
the trades union by ‘‘ boycotting the Bee.” .A bill for injunction 
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was filed in the Superior Court of California and the whole 
subject is thoroughly discussed in the opinion of Armstrong, J., 
November 19, 1890. He decided that the acts of the defendants 
were an unlawful interference with the property and infringement 
upon the rights of the plaintiff, and that he was entitled to an in- 
junction. The defendants were ordered to desist from combining 
among themselves, or with others to, or from threatening, intimi- 
dating or persuading any of the advertising patrons or subscribers 
of the Bee to withdraw their patronage, and from publishing cir- 
culars containing such words as ‘‘ Boycott the Bee,’’ and also from 
threatening or enticing away the employes of the newspaper. The 
case is printed in full in the Sacramento Bee of November 20, 1890. 





UNTIL THE DECISION of the Court of Errors in Wilkinson v. 
Bauerle, in 1886, 41 N. J. Eq. (14 Stew.) 635, it was the general 
impression of the bar that insolvent corporations could not give 
preferences, and that transfers of property by such corporations 
were void as against creditors, except in cases of bona fide pur- 
chasers for value before the actual suspension of business. Such 
was the rnle of law under the second section of the act to prevent 
frauds by incorporated companies passed in 1829, and it continu- 
ing in force until the Revision of 1875. This section was not con- 
tained in this revision, but the old rule was so thoroughly im- 
pressed upon the consciousness of the bar and the policy of equal 
distribution of the assets of a corporation was so completely estab- 
lished that, as we have said, it was not until the question came 
squarely before the Court of Errors eleven years afterwards, that 
the old rule was consciously abandoned, and it was understood 
that corporations were free to make preferences among their credi- 
tors. The Court of Errors intimated- that the section was left out 
by mistake. ‘*‘ The revisers’ draft,’’ they remark, ‘* is said to have 
contained the second section of the previous act, but if so, that 
section has not been re-enacted in the act concerning corporations, 
or elsewhere,’’ and the whole act they said was expressly repealed, 
Rev., p. 1395, § 411. It is certain that so radical a change ought 
not to have been made, in what was intended and supposed to be a 
revision. There was good reason for requiring equal distribution 
of the property of a company created by the law, and having no 
responsibility beyond that which the. law gaveit. An individual 
who prefers one creditor, remains liable to the others, and can 
obtain no discharge, except under a federal bankrupt law ; a cor- 
poration which becomes insolvent is wound up, and when its prop- 
erty is gone, there is practically nothing left of it. It cannot do 
business again or exercise any of its functions, except through a 
receiver. Itis not right,therefore, that a body of men organized by 
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law and protected from individual responsibility should have the 
power to prefer their friends among the creditors of the company 
and destroy their obligations to others. 

A striking instance of the injustice of the present.rule of law, 
is furnished by a recent case in the Court of Errors. From 
the case as reported in 2 Dickinson it seems as if the court had 
decided that under this rule, a corporation, by the execution of a 
mortgage on all its property, may defeat the lien of its employees 
for their wages. The statute (Rev. 188, P. L. 1887, 99,) gives 
employees a lien for all claims before the date which the court 
adjudges to be the time when the insolvency occurred. The 
decision was Hinkle v. Camden Safe Deposit and Trust Co., 2 
Dick. Chy. Rep. 333, affirming the decision of Vice-Chancellor 
Pitney, in Camden Safe Deposit and Trust Co. v. Atlantic City 
Ocean Pier Co., for the reasons given by the Vice-Chancellor. The 
case was an application by an employee of an insolvent corporation 
to be made party defendant to a foreclosure of a mortgage given 
by the company. The land had been sold and the money was in 
court. The Vice-Chancellor refused the application. He said, ‘‘I 
do not see that the defendant had the least standing in the case. 
The fund in court is not the assets of the defendant corporation, 
and if it were, petitioner can reach it only through the receiver. 
The act under which petitionerclaims, gives him a lien upon the 
assets in the receiver's hands. Ithink Mr. Grey’s argument on this 
point is unanswerable. I further think that whenever his claim 
is made and the assets are administered, he can have no priority 
over complainants’ mortgage. The receiver takes the property 
subject to the mortgage. In his hands it is an asset only to the 
extent of the equity of redemption,’’ etc. This opivion was af- 
firmed without comment, and it is to be presumed they found no 
fault with any of the expressions of the Vice-Chancellor. It is 
obvious, however,that if the petitioners’ claim could be made only 
through the receiver, ii was unnecessary to decide that if it were 
so made the petitioner could have no priority over the mortgage. 
It does not appear from the report whether the mortgage was exe- 
cuted before or after the date the court declared the insolvency to 
have occurred. 

The headnote refers to the mortgage as recorded before the em- 
ploye’s debt accrued, but this is not supported by anything in the 
opinion, but upon examining the state of the case which is not 
contained in the report, we find that the mortgage was, in fact, 
made two years before the wages were due and before any other 
debts had been incurred by the company. The case, therefore, 
does not decide that a mortgage made after the wages were due 
and after company had suspended business would defeat the lien 
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of the laborers. It is, of course, necessary to have a receiver ap- 
pointed in order to fix the date of the insolvency and to establish 
the lien. The statute gives a lien from the date when the court 
adjudges the insolvency to have occurred. This date, the court, 
according to the decision of Chancellor Green, in Bedford v. New- 
ark Machine Co., 16 N. J. Eq (1 C. E. Gr.) 117, will adjudge to be 
the day of the suspension of the company’s business. See also D. 
L. & W. R. R. Co. v. Oxford Iron Co., 33 N. J. Eq. (3 Stew.) 192. 
It would seem, therefore, that a mortgage made after that day 
would be taken subject to the laborers’ lien. However this may be 
decided, it is important that the old provision against preferences 
by insolvent corporations should be restored to the statute book. 





In Whipplev. Fairhaven, 21 Atl. Reporter, 533, the doctrine of 
Field v. West Orange in regard to ‘surface waters, 36 N. J. Eq. 
(Stew.) 118; 37 N. J. Eq.(Stew.) 600; was applied toa case in which 
the premises injured were at the foot of a ravine which formed the 
natural outlet for the water, and it was held that the village was 
liable for damage caused by maintaining a culvert through which 
the water was discharged in unusual quantities and with destruc 
tive force upon the lands of the complainants. The case resembled 
Miller v. Morristown, 47 N. J. Eq. 62; 13 N. J. L. J. 241; in which 
Vice-Chancellor Van Fleet applied the doctrine of Field v. West 
Orange, to a case in which it was insisted that the culvert was 
made at the lowest point in the street where the water would 
naturally flow. The Vice-Chancellor held that although a city is 
not liable for the incidental consequences of grading the streets, 
vet it is not at liberty to collect the water in a basin, even at the 
lowest point, and discharge it with destructive force upon private 
lands at a single point. In the present case, the complainant’s 
land was a ravine, adjacent to the highway which descended at 
that point from both directions. Upon both sides of the highway 
were ditches which conducted the water down to a crossing oppo 
site the premises. This made the crossing wet, and in order tuo 
drain it the village trustees built a culvert by which the water was 
discharged upon the complainant’s land. Objection being made to 
this the trustees agreed to carry the water off into a ditch and 
laid a drain about eight feet upon the complainant’s land, and the 
parties not being able to agree as to the course of the drain from 
that point, it was allowed to remain unfinished, and discharged 
the water upon the complainant’s land. The court said: ‘The 
drain in question was extended beyond the limits of the highway 
on to the orator’s land; under an agreement with the trustees that 
taey did not fulfill, whereby the damages complained of ensued, 
and were occasioned by the collection of large and unusual quanti- 
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ties of surface water by means of gutters on the sides of streets, 
and the discharge of it through the drain with destructive force 
upon the orator’s land. No right existed to do this, in the circum- 
stances. The orator’s land could not be thus subjected to servi- 
tude for the benefit of the public, Field v. West Orange, 36 N. J. 
Eq. 118, affirmed on appeal, 37 N. J. Eq. 600; Byrnes v. City of 
Cohoes, 67 N. Y. 204; Inhabitants v. Fisk, 13 Allen, 211; O’ Brien 
v. City of St. Paul, 25 Minn. 333.” 

The court held that it was a case for injunction, and that having 
obtained jurisdiction, the court could give full relief by assessing 
damages and making a decree for the payment of them, even 
though the drain had been removed since the suit was begun. The 
decision is the more emphatic, as an assertion of the complainant’s 
right, because the injury was trifling and the damages were 
assessed at only sixty-two dollars and fifty cents. 





IN TWO recent cases on jurisdiction over foreign corporations the 
same conclusion is reached by two different courts. In both cases 
it was held that no jurisdiction can be obtained over a foreign cor- 
poration which does not maintain an office or transact business 
within the state, by serving process on an officer of the company 
when he is casually within the state on business of his own. The 
first case is Reifsnider v. American Imp. Pub. Co., U. S. Circuit 
Court. E. D. Mo., 45 Fed. Rep. 483, March 27, 1891. The second 
is Phillips v. Burlington Library Co., Sup. Ct. Pa., April 13, 1891, 
21 Atl. Rep. 640. In this case Paxson, C. J., after referring in 
guarded language to the inconvenience a contrary doctrine might 
impose upon gentlemen residing in Camden, who depended for a 
good dinner upon going occasionally to Philadelphia to dine with 
a friend, quoted the opinion of the New Jersey Camden Rolling 
Mill Co. v. Swede Iron Co., 32 N. J. L. (3 Vr.) 15, in which the 
Chief Justice said: ‘‘ Under such circumstances the officers.and 
agents of such foreign corporation (i. e. one having no office and - 
doing no business within the state,) when they come into this juris- 
diction, do not bring with them their official character or functions, 
and are not to be esteemed, out of the sovereignty by the 
laws of which the corporate body exists, the representatives for the 
purpose of responding to such suits at law of such corporate body.”’ 





SPENDTHRIFT TRUSTS IN NEW JERSEY. 





The term spendthrift trust has been used to describe a trust so 
devised as to provide for the expenses of a spendthrift while keep- 
ing his property out of the reach of ‘his creditors. In most of the 
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states it requires considerable ingenuity to devise such a trust be- 
cause, as the court says in a case in Rhode Island :* ‘‘ It is opposed 
to public policy that a man should have an estate to live on but not 
an estate to pay his debts with.’’ If an estate is given to trustees 
with directions to apply the income in their discretion to the snp- 
port of the beneficiary, then it will not be subject to the claims of 
creditors, but if the estate is simply held by trustees with or with- 
out power to invest and reinvest and it is their duty to pay the in- 
come to the beneficiary so that he has a vested equitable estate, 
then, according to the law very generally adopted throughout the 
country, this estate may be taken by an execution creditor of the 
beneficiary by means of a creditor’s bill or of the statutory pro- 
ceedings for enforcing executions against equitable estates and 
choses in action. Mr. Freeman in his work on executions states 
the rule in general terms as follows: ‘‘ Except with respect to spend- 
thrift trusts which are so limited that the interest of the donee 
cannot be subjected to execution, every conceivable equitable inter- 
est is subject to a creditor's bill.’+ Spendthrift trusts, therefore, 
must be specially devised in those states where ordinary trust 
estates are subject to the claims of creditors. In New Jersey, how- 
ever, the rale of law established by the decisions ani the statutes 
is such that any active trust not created by the debtor himself 
will answer the purpose of a spendthrift trust unless the income is 
so large as to exceed four thousand dollars a year, for in this state 
if property, real or personal, be given to a trustee with power to 
invest and re-invest, and with directions to pay the income to an- 
other, neither the principal nor the income can be reached by an 
execution creditor either by bill in equity or proceeds for discovery 
at law unless the income exceeds four thousand dollars, and in that 
case the excess only can be reached. The statutes giving power 
to the court of equity to compel discovery of property held in 
trust for a judgment debtor apply only to cases in which the trust 
has been created by or the fund held in trust has proceeded from 
the debtor himself and unless the income exceeds four thousand 
dollars the courts have decided that, in the absence of fraud or oth- 
er ground of equitable jurisdiction, they have no power to reach 
equitable assets except what is given them by these statutes. 

The first statute on the subject was passed March 20, 1845, and 
is now found in sections 88 and 89 of the title Chancery in the 
Revision. It provided that in ease an execution at law were re- 
turned unsatisfied, a bill might be filed to compel discovery and 
prevent the transfer of property held in trust for the defendant 
except when such trust has been created by or the fund so held in 


* Tillinghast v. Bradford; 5 R. I. 205. 
+ 2 Freeman on Executions, 3 425. 














168 THE NEW JERSEY LAW JOURNAL. 


trust has proceeded from some person other than the debtor him- 
self, and the second section gave the court power to compel such 
discovery and prevent such transfer ‘“‘ with the exception above 
stated.’’ In 1864 another act was passed providing for an examin- 
ation of the debtor and of witnesses and the appointment of a re- 
ceiver pendente lite and that on the discovery of credits or property, 
with the same exception, the court may make an order forbidding 
the payment of debts or the transfer of property to the debtor. See 
Rev. Chancery, Sections 91, 92 and 93. In 1880 P. L. 274, the ex- 
ception was limited to cases in which the income from the trust 
fund did not exceed four thousand dollars per annum. 

Whether the jurisdiction of equity in this state is measured .by 
the terms of these statutes depends on the question whether the 
court of chancery in this state had jurisdiction to reach equitable 
assets in :id of execution before the statutes were passed. The juris- 
diction has been assumed in other states, and in cases of bankruptcy, 
where the question of jurisdiction is not involved,equity will always 
apply equitable assets to the satisfaction of a judgmentat law, and 
it may be interesting to follow the course of decisions in New Jersey 
down to that of the court of errors and appeals deciding against the 
opinion of Chancellor Runyon and holding that, in the absence of 
fraud or other ground for equitable relief, equity had no jurisdic- 
tion to subject equitable assets to execution at law and that there- 
fore its power to reach trust property was limited by the exception 
in the statute. The first reported case was Disborough v. Outcalt, 
Saxt. 298. Chancellor Vroom, in his opinion, said that in order to 
justify the court in aiding executions at law there must be some 
equitable ground for interference; there must be frandulent dispo- 
sition of the property or a direct trust where the contract has been 
executed and the cestwi que trust is in a situation to call on the 
trustee for the property or else a right of redemption as in the 
case of mortgages and pledges. In each case the court acts upon 
equitable principles, but it will not undertake to reach equitable 
assets without some other ground of equitable jurisdiction. The 
right sought to be reached in this case wasa right to redeem a piece 
of land and take the title on the payment of the purchase money 
and the encumbrances. It was held that this was an equitable 
interest and could not be reached by execution under our statute 
and that in order to warrant the interference of a court of 
equity some equitable ground for interference must be presented; 
and the court declined to follow the opinion of Chancellor Kent 
expressed in Bayard v. Hoffman, 4 Johns, Chy 450 and Egbert v. 
Pemberton, 7 Johns, Chy 208, Disborough v. Outcalt was fol- 
lowed in Ketchum v. Johnson’s executors, 3 Green, (4 N. J. 
Eq.) 370, where the Chancellor distinguished between the 
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equity redemption of a mortgage. which was subject to sale 
under execution, and a contract for a re-purchase which he said 
was a clear, naked equity and came within the principle of Disbo- 
rough v. Outcalt, and of Den v. Steelman, 5 Hals. 193, in which it 
was held by the Supreme Court that a levy could not be made on 
the interest of a purchaser at a sheriff's sale before the delivery of 
the deed. 

In Johnson v. Woodruff, 8 N. J. Eq. (4 Hals. Chy) 120, land was 
devised to trustees for the use of the defendant for life with remain- 
der to his wife and children. The defendant built a house on the 
land with his own money and took the rents, on a creditor’s bill in 
aid ofan execution the Chancellor appointed a receiver to take the 
rents of the house. The court of Errors (Ibid 729) sustained the 
decision. The court distinctly affirmed the rule of Disborough v. 
Outcalt and said it was well settled that a trust estate is not the 
subject of levy and sale under execution at law and that the trust 
created by the testator in favor of his son would not be interfered 
with nor the trust funds diverted from their destination for the 
payment of debts, but that in this case the trust, so far as the house 
was concerned, having been created by the debtor himself could be 
applied by the court to the payment of his creditors. The court 
alluded to theact of March 20, 1848, (P. L. 141, Rev. Chancery sec. 
88 and 89) authorizing a bill for discovery in aid of execution at 
law, but seems to base its decisions on the principles of equity. 

In Arnwine v. Carroll, 8 N. J. Eq., (4 Hals. Chy) 620, Chancellor 
Halstead argues that if an alleged trust were intended to prevent 
the complainant from squandering the property he would have no 
power to enforce it, because, if any claim or right of action that 
could be enforced either at law or in equity were given to him, his 
creditors could reach the fund arising from it. ‘his was only 
said in passing, but the principle is more clearly detined by Chan- 
cellor Williamson in Wells v. Ely, 11 N. J. Eq. (8 Stock) 172, 
where it was held that trust property which is within the control 
of the debtor and is held by the trustee only to dispose of as he 
shall direct, is liable to the debts of the cestui que trust and may 
be reached by a bill in equity in aid of execution. 

In Halsted v. Davison, 10 N. J. Eq (2 Stock.) 290, Chancellor 
Williamson held that although a court of equity would aid a judg- 
ment creditor to acquire an equitable interest of his debtor, yet it 
would not do so in the case of a mere voluntary trust, where there 
was no fraud and. no property was c:vered up and no creditor was 
injured and where the debtor had paid no part of the. considera- 
tion money and never had had the legal title to the property. 

Whitney v. Robbins, 17 N. J. Eq. (2 C. E. G.) 360, was a case 
arising under the act of March 20, 1845, giving the Court of Chan- 
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cery power ‘to compel discovery in-aid of executions'at law. Mr. 
Zabriskie, as master, explained how it was that the law was not the 
same in New Jersey as in other states in this respect. In England 
the tenth section of the statute of frauds, 29 Charles 2, ch. 3, ex- 
pressly made trust estate liable to levy under executions, but when 
the English statutes were abrogated some of the states re-enacted its 
provisions and others did not, and although in England and in New 
York an attempt was made to establish the jurisdiction of the 
Court of Chancery to collect choses in action, it was a new branch 
of equity jurisdiction not established before the Revolution and 
was not assumed by the Court of Chancery of New Jersey. The 
court, therefore has only the jurisdiction conferred by the statute 
concerning discovery in aid of execution and can give relief only 
when the facts specified in the statute are made to appear. It 
must be shown ‘‘ that some person owes the debtor otherwise than 
for personal services or holds property in trust for him not pro- 
ceeding from a stranger.”’ 

Frazier v. Barnum 19 N. J. Eq. (4C. E. Gr.) 316, was a bill filed 
under the statute for the appointment of a receiver. It was sought 
to reach an annuity of $865, payable to the defendant under a will 
by which $12,500 was to be invested by the executorin New York 
and the interest paid to her as often as semi-annually and so long 
us she remained unmarried. Chancellor Zabriskie thought this 
annuity came within the exception of the statute since it proceeded 
from a fund held in trust and the fund had come from some 
other person than the debtor. It was the intention of the 
statute, he said, to prevent a debtor from placing his property in 
trust for himself so that his creditors could not get it, and to per- 
mit anv other person to provide a fund for the support and benefit 
of the debtor and place it beyond the reach of creditors. 

Hardenbergh v. Blair, 30 N. J. Eq. (3 Stew.) 42, was the case of 
a spendthrift having a large income and refusing to pay his debts. 
Charles Sisson enjoyed the income of $250,000 left by his father to 
executors to be safely invested, the income to be paid to Charles 
during his life at such times, in such manner and in such 
amounts as the executors should deem most prudent. Judg- 
ment having been recovered against Charles, a .receiver was 
appointed under a petition for discovery and demanded of the 
executors that they should pay him so much of the income 
in their hands as would satisfy the judgment. The execu- 
tors filed a bill for instructions. Chancellor Runyon held 
that if the debtor's interest in the income was alienable 
it could be reached by his creditors; that his interest in it 
was absolute although the executors had discretion as to the time 
and manner of paying it and that it was subject to the payment of 
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his judgment debts, and was transferred by force of the statate to 
the receiver. The question of jurisdiction decided in Whitney v. 
Robbins and Frazier v. Barnum not being in the way, he deter- 
mined that it was the duty of the executors to pay the money to 
the receiver. The Chancellor cited many cases both in England and 
in this country in support of the jurisdiction of the Court of Chan- 
cery over equitable assets of this kind and to show that the statutes 
in New York and elsewhere had been so construed as to limit the 
exception to cases where the debtor could not voluntarily alien the 
property. 

This decision, however, was reversed by the Court of Errors, 30 
Eq. (8 Stew.) 645, and it was decided that the jurisdiction of the 
Court of Chancery to reach the property of the judgment debtor 
held in trust for him, and to apply it in satisfaction of a judgment 
at law, is defined and limited by the acts of 1845 and 1864 (Rev. p. 
120, $$ 88-91), and that it does not extend to property held in 
trust for him or for his use ‘‘ where such trust has been created by, 
or the fund so held in trust has proceeded from some person other 
than the debtor himself.’”’ Mr. Justice Depne, delivering the 
opinion of the court, said: ‘‘An examination of the decisions of 
the English courts will show it to be there settled that an original 
jurisdiction of this kind did not appertain to the courts of equity. 
The powers of the court were simply in aid of a judgment creditor 
where a trust had been interposed which ubstructed the operation 
of the process of a court of Jaw, and extended only to such prop- 
erty as, save for the interposition of the legal obstacle, might have 
been reached by such process.’’ p. 658. 

He distinguished the decisions in New York and cases under the 
bankruptcy and insolvent acts, and reviewing the decisions in New 
Jersey, concluded that there was no- jurisdiction in the court of 
equity, independently of the statute, in the absence of fraud or 
other ground for equitable relief. Whether as a matter of policy, 
he said, such a fund should be beyond the reach of creditors, is a 
matter for the legislature ; it is sufficient to say that in the present 
state of legislation, jurisdiction to that end has been withheld from 
the courts. 

The decision was rendered at the March term, 1879, and the next 
year the legislature passed an act to limit to four thousand dollars 
the amount of income which might be enjoyed by a debtor free 
from obligations to his creditors, March 12, 1880, P. L. 274, Supp. 
Rev., p. 292. It is not certain, however, that the act applies to 
the Court of Chancery at all. It is entitled ‘‘A supplement to an 
act to prevent fraudulent trusts and assignments,’’ approved March 
7, 1850. This is the act giving power to the common law courts to 
compel discovery in aid of execution, and with an amendment 
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made in 1863, (P. L. p. 31) it was incorporated in the Revision, 
under the title Executions §§ 23-29. The act of 1880 merely 
declares that the provisions of this act and its supplements ‘shall 
apply to the income of all property, or money, cr things in action 
held in trust for the debtor, where the trust has been created by, 
or the fund held in trust, has proceeded from some other person 
than the debtor himself, provided the income of such trust prop- 
erty shall exceed four thousand dollars *’ ‘There is nothing in this 
conferring new jurisdiction upon the Court of Chancery, and yet it 
may well be that the court will feel at liberty to act upon the 
analogy of the statute so that it may not be put in the ridiculous 
position of not being able to reach equitable assets which are 
within the reach of the courts of law. 

For discussions on the subject of Spendthrift Trusts in general, we may 
refer to Lewin on Trusts (Textbook Series Ed.) Suppl. Chapter, §§ 121- 
127, 128-134; 2 Freeman on Executions, §§ 424-425, Wait on Fraudu- 
lent Conveyances, §§ 360-368 ; Nichols v. Eaton, 91 U. S. 716; Adams 
v. Broadway National Bank, 133 U.S. 170, and to Gray on Restraints 
on Alienation, which was written as a criticism upon the doctrine of 
Nichols vy. Eaton, and for the purpose of ascertaining from the whole 
history of the law on the subject, “ how far the law will allow a man to 
enjoy rights in property which he cannot transfer and which his credi- 
tors cannot take for his debts.” In the present article I have attempted 
nothing more than to give an account of the statutes and decisions in 
New Jersey relating to this question. _Epwarp Q. KEAssiy. 





JOHN MURPHY ». TRENTON RUBBER CO. 
(U. S. Circuit Court. District of New Jersey.) 


Patents — Novelty — Invention—Combina- 
tion.—Mere improvement in degree is not 
invention. Results derived by inference 
without the use of inventive genius held, to 
be no invention and not patentable. 

In a patent for a combination, the fact 
that the several elements are old, does 
not of itself negative the novelty of the 
invention. Invention may exist in the act 


On bill, ete. 


of selection of the elements, or in the nov- 
elty of the result of the codperating action 
of the various units. 

Even though the parts are not identical 
in form or construction, yet if the function 
to be performed is the same and the acts of 
performance are substantially similar, it fol- 
lows that the devices are equivalents. 


Mr. Livingston Gifford for the complainant. 

Mr. F. C. Lowthorp for the defendant. 

GREEN, J.: This bill is filed to restrain an alleged infringement 
by the defendant of Letters Patent No. 10,938 (re-issued), dated 
June 12, 1888, granted to the complainant, John Murphy, fora 
‘* machine for manufacturing rubber belting.” 
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Rubber belting has been, since 1850, a perfectly well-known 
article of commerce. It is composed of layers or plies’ of duck 
cloth, cut into strips of required width, and coated with a plastic 
and adhesive compound of rubber, compressed by rolling, into a 
thoroughly compacted belt, and properly vulcanized or cured by 
the application of heat. 

In the manufacture of rubber belting, it became a matter of 
moment to take out of the duck cloth its elasticity or ‘‘ stretch ”’ 
as it is termed, before or at the time of vulcanization ; by which 
was meant, the duck cloth, forming the successive layers or plies 
of the belt, must be stretched to such an extent, before having its 
surface of rubber cured, that it would not thereafter lengthen by 
stretching from the strain incident to its use as a belt; otherwise it 
would thereby be rendered rough and uneven on its surface and 
crooked in its length, and its successful use be seriously interfered 
with. 

It was to meet and overcome this difficulty, and to secure, as it 
is claimed, a uniform smooth, stretched, straight and vulcanized 
belt that the complainant made his invention, secured to him by 
these letters patent. 

The specification of the patent is as follows: ‘‘ Inthe manufacture 
of rubber belting, usually composed of cotton cloth coated with 
rubber, the method ordinarily practiced in curing or vulcanizing it, 
is to place the prepared belt between hot plates heated by steam 
and subject the same to pressure. Presses constructed with the 
above features are generally made twenty feet long, or more, with 
continuous plates of corresponding length, and when steam is 
admitted in contact therewith, an unequal expansion takes place, 
which causes them to warp and present an irregular surface that 
produces an uneven finish by the consequent variation of presure; 
and further, the plates are often broken when the pressure is 
applied and are rendered unfit for use. The object of my present 
invention is to overcome these defects in the machine itself, and to 
produce a superior product. The invention consists, first, in sub- 
stituting for the continuous plates a series of pairs of short press- 
heads, and corresponding platens divided by a space, a trifle less 
than the length of a platen, each pair operating independently of 
the others, or connecting two or more of them for simultaneous 
operation, and applying the same to the entire surface of the pre- 
pared belt by moving it longitudinally a distance equal to the 
length of each platen at each application of the pressure. In sub- 
jecting the prepared belt to hot plates it is necessary to apply a 
longitudinal -strain before the pressure is applied, and stretch the 
same sufficiently, not only to straighten it, but to produce a per- 
manent set that will be practically maintained in use, and to 
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accomplish the latter result, my invention consists, secondly, in the 
adaptation of a fixed clamping device at one end of the machine 
and a combined clamping and stretching device at its opposite end, 
hereinafter more particularly referred to.”’ 

The claims of the inventor were as follows: 

1. In a machine for manufacturing rubber belting, a series of 
presses arranged in Jine with each other, with intermediate spaces, 
in combination with suitable end-clamp and stretching devices, said 
presses being operated by any suitable means, substantially as set 
forth. 

2. The combination of the cam-rollers, fixed cross bar, and 
roller provided with the projecting arms, substantially as described. 

3. The improvement in machines for manufacturing rubber belt- 
ing, in which the prepared belt is subjected to hot plates, which 
consists in the adaptation of a fixed clamping device at one end of 
the machine, and a combined clamping and stretching device at its 
opposite end, whereby the belt is stretched to produce a permanent 
set that will be practically maintained in use, the said fixed clamp- 
ing device consisting of a stationary holding clamp and the said 
combined clamping and stretching device, consisting of a vibrating 
stretching clamp, composed of a stationary roller, having vibrating 
arms, carrying a cam-roller and suitable devices for operating the 
same, substantially as set forth. 

There is no pretence that the first claim is infringed by the 
defendant. The contention of the claimant is that claims two and 
three are, however, clearly infringed, and, in fact it is admitted 
that if these claims are valid and sustainable the defendant corpor- 
ation does undoubtedly infringe, as the mechanism employed by it 
in the manufactare of rubber belting is substantially that described. 
The insistment of the defendant, however, is that such claims are 
wholly invalid, and charges that the letters patent are void from 
want of novelty, and because of anticipation as clearly shown by 
the state of the art at the time when the complainant made appli- 
cation for letters patent. 

Claims two and three are claims for combinations—admittedly 
so; and it is not denied by the complainant that the several ele- 
ments of each were old and well Known at the date of the patent. 
But such fact does not of itself negative the novelty of the inven- 
tion. Such invention has been found to exist in the act of selec- 
tion of the elements collected to form the combination or in the 
novelty of the result of the co-operating action of the various units 
of the combination. In the case at bar there might fairly arise 
some discussion whether the combination claimed’ by the com- 
plainant is a true patentable combination, or a mere aggregation of 
elements. But it is not necessary to press it, in view of the fact 
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that the validity of the claims in question may be more easily 
tested. After a careful sifting of the proofs, it is impossible to 
resist the conclusion that there is shown by the evidence an entire. 
lack of patentable novelty in the combination covered by these 
claims two and three of the letters patent. There seems to be no. 
doubt that at the time when the complainant made his application 
for the original letters patent granted to him, the Gately and For- 
syth machine for which letters patent had been granted in 1873, 
had long been known and in constant use. The letters patent to 
Gately and Forsyth were for ‘‘ An improvement in apparatus for 
the manufacture of vulcanized rubber belting,’’ and the machine, 
as described, was an apparatus for stretching belts of rubber and 
canvas during the process of vulcanization. The heating or vulcan- 
izing device, composed of two hollow chambers heated by steam, 
and supplied with mechanism by which they could be drawn to- 
gether and thereby compress the uncured belting placed between 
them, was by Gately and Forsyth admitted to be the invention of 
one Daniel Hayward, deceased, and secured to his executor by 
letters patent, No. 3531, dated July 6, 1869. Thestretching device 
which is combined therewith is declared to be the joint invention 
of Dennis C. Gately and James B. Forsyth, the patentees. Its 
object was to effect a stretching of the rubber and canvas belt, and 
retain it in its stretched condition until the vulcanization was per- 
fected by heat and pressure as applied by the steam chambers of the 
Hayward machine. This stretching device consisted of a clamp 
formed of two parallel plates at one end of the Hayward vulcaniz- 
ing machiue, one of which was permanently fastened to the frame, 
the other placed above it and secured to it by screws soas to hold 
firmly when properly and tightly screwed together, an end of the 
belt placed between them. At the opposite end of the machine 
was a windlass upon which the belt, carried forward upon it, could 
easily be wound; and intermediately between the vulcanizing 
chambers and the windlass was a metallic plate, working upon 
slides in the direction of the line of the belt, and moved in such 
line by screws turning in nuts, secured to tbe sliding plate and 
propelled by beveled-toothed wheels, connecting them to a shaft 
provided with another windlass. To the sliding plate, which in 
reality forms the lower half of a pair of clamps, is attached, by 
screws, a movable clamp, between which clamps the belt is to be. 
fastened, and by turning the screws by means of the windlass on 
the apparatus the belt is stretched longitudinally in that part 
between the vulcanizing chambers. In other words, the Gately and 
Forsyth machine is a belt-stretching device in combination with a 
vulcanizing apparatus by which a rubber belt may be stretched 
and vulcanized at the same time. In the operation of this stretch- 
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ing device there is no variance or dissimilarity from the practical 
operation of the stretching device of the complainant. Thestretch- 
ing in each instance, is accomplished by the movement of movable 
clamps securely grasping the rubber belt in a direction away from 
the fixed clamp which holds and seeures the other end of the belt. 
The clamps are not identical in form or in construction, but the 
function performed is the same and the act of performance sub- 
stantially similar, and it necessarily follows that the devices are 
equivalents. Eams v. Godfrey, 1 Wallace, 78; Blake v. Robert- 
son, 94 U. 8., 732. 

In each machine the stationary clamp grips the belt and holds it 
securely, and in each machine the movable clamp grips the belt 
and moving away from the stationary clamp accomplishes the 
stretching. The method and the manner of the work done are 
therefore substantially the samein both machines. The conclusion 
seems irresistible that the prior Gately and Forsyth machine must 
destroy the patentability of the complainant's machine. Gately 
and Forsyth’s machine disclosed and made known the method, the 
means and the practicability of the simultaneous stretching and 
vulcanizing of an uncured rubber belt, in a machine adapted to 
produce such result. As has been stated, this was accomplished 
tirst by seizing the belt with two pairs of clamps, the one immov- 
able, the other movable, and by propelling the movable clamp in 
the direction of the line of the belt but away from the immovable 
clamp, necessarily effecting the stretch desired. Then, secondly 
or simultaneously, subjecting the belt thus stretched and firmly 
held in that condition to the action of the heated steam chambers, 
producing vulcanization and the operation became complete. The 
only material change made by Murphy in his machine was to sub. 
stitute a clamp differing in form from the clamp selected by 
Gately and Forsyth. The proofs show that the clamp selected by 
the complainant was one which had long been known and was in 
common use. It had been for many years, and is now actually 
used in the operation of holding and stretching what is known as 
‘*Union Belting,’ a belt composed of duck cloth and leather. Its 
selection and substitution by Murphy involved only exercise of the 
ordinary faculties of reasoning. Inventive genius played no part 
in the making of such selection. It was the result simply of choice, 
a choice easily and readily capable of being made by a skilled 
mechanic from a large number of equivalents. Its final selection 
and its consequent substitution for the clamping device already 
appropriated by Gately and Forsyth cannot justly be declared to 
evidence in any degree inventive novelty; such inventive novelty, 
at least, as would rightly confer a monopoly upon the chooser. 

It was strenuously contended for the complainant that by means 
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of his combination covered by his letters patent an excellence in 
manufacture of rubber belts was attained which had never before 
been equaled. That the duck cloth, forming the foundation of the 
belt was more thoroughly stretched, and the plastic compound of 
rubber was the more surely and more largely pressed into the 
opened interstices of the stretched cloth, where, being vulcanized 
and hardened, the cured belt obtained a ‘‘ permanent set.’’ In 
other words the insistment was that by the use of the Murphy 
machine stretching the belting more thoroughly and vulcanizing 
the belting in its stretched condition, a better belt was produced 
than by the use of the Gately and Forsyth machine. And this 
increased excellence was claimed to arise primarily from the greater 
stretching and upon this alleged novel result was predicated inven- 
tive novelty. But it is apparent on the mere statement of this con- 
tention that it involved the question not of novelty but of degree 
only. What Murphy did was simply to carry forward an old idea 
and thereby accomplish what had been therefore accomplished by 
the prior device of Gately and Forsyth in substantially the same way 
as they, but with better results. Stretching the duck cloth used 
in the manufacture of rubber belt had been shown by experience 
to be a good thing; it wasa matter of inference only that stretching 
the cloth in a greater degree, taking out of it a little more of its 
elasticity would be adding to the excellence of the belt. But it is 
well settled that mere improvementin degree is not invention. The 
leading case of Smith v. Nichols, 21 Wallace, 112 is directly in 
point. The patent was for an elastic fabric used for the gores of 
gaiter boots. The elasticity was imparted by narrow strips of rub- 
ber woven into the cloth. The patentee’s fabric differed from one 
previously used for suspenders, only in that it was more tightly 
woven and that the strips or cords of rubber were nearer together. 
By thus increasing the elasticity of the material the patentee made 
it available for a new purpose, namely, the gores of gaiter boots. 
The improvement was a valuable one, but inasmuch as it was an 
improvement in degree simply it was held to benoinvention. The 
way to increase the elasticity of such corded fabrics was well 
known. It was to increase the proportion of elastic cords to that 
of the other cords used. It was therefore a mere inference that a 
fabric of great elasticity would be produced by multiplying the 
rubber cords. 

Merwin on Patentability 21. 

Applying this reasoning to the case under consideration, it fol- 
lows as it was known that the elastic character of duck cloth could 
be reduced by stretching , it was a mere inference that the greater 
the stretch the greater the loss of elasticity. Inventive genius was 
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not called into operation to solve the problem. Hence the devices 
of the complainant to effect such solution are not patentable. 
The bill of complaint is dismissed with costs. 





THE UNIONIST GAZETTE ASSOCIATION v. THE BOARD OF CHOSEN FREEHOLDERS 
OF THE COUNTY OF SOMERSET. 


(Somerset Circuit Court. Opinion Filed June 4, 1891.) 


Publication of County Statement.— April 25, 1889, is liable to indictment if he 
The collector of the county in which news- _ neglects to obey the law. 
papers are required to publish the financial When published by law the county must 
statement of the county under the act of pay for it at the legal rate, if fixed; if not, 

a reasonable sum. 

A jury was waived and the cause tried before the court, on an 
agreed state of facts. 

Maatk, J.: By the ‘‘Act relative to the publication of the finan- 
cial statements of counties,’’ approved April 25, 1889, it is made 
the express duty of the county collector, in counties where his 
financial statement is by law published in newspapers, to cause such 
statement to be published in every newspaper in his county which 
is designated to publish the laws. 

For neglect to obey the law the collector is liable to indictment 
and punishment by fine. 

It is obvious that the board of chosen freeholders have nothing 
to do with the performance of this duty on the part of the col- 
lector. They cannot enforce its performance. They cannot protect 
the collector from the consequence of non-performance. 

Moreover, in the performance of this duty, the collector is obvi- 
ously an agent of the county. When he has caused his statement 
to be published in a newspaper designated to publish the laws, the 
county becomes liable to compensate the proprietor of such news- 
paper by payment of the legal rate, (if a legal rate be fixed); if not, 
then by payment of a reasonable sum. 

The sum for which the county thus becomes liable may be col- 
lected by suit, unless paid by the board of chosen freeholders. 

From the statement of facts agreed on by counsel I[ find: 1. That 
plaintiff is proprietor of a newspaper published in Somerset county, 
designated in 1890 to publish the laws, and in which the county 
collector was bound by law to publish his financial statement for 
that year. 

2. That his financial statement was published in 1890 in plain- 
tiff’s newspaper. 

3. That the resolution of the board of chosen freeholders direct- 
ing the publication in plaintiff's newspaper at the fixed price of 
$131.25, was ineffectual and of no force in limiting the compensa- 
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tion of said plaintiff, unless agreed to by plaintiff, of which there 
is no evidence whatever; on the contrary it is agreed that plaintiff, 
by its agent, declined to publish on those terms. 

4. While the case is somewhat meagre in respect to the rate of 
compensation, I find from the question submitted to me that 
plaintiff, if entitled to recover, is entitled to recover at what is 
called a legal rate, i. e., 60 cents per folio—in all $203.80. 

5. The only remaining question is whether the county collector 
caused this publication to be made. Since a failure to do so ren- 
dered him liable to an indictment, I find that the facts admitted 
justify the inference that he did cause the publication made in 
plaintiff's newspaper. 

Therefore the county must make compensation and as it is agreed 
that the legal rate governs, the compensation to be paid is $203.80, 
to which interest may properly be added for nine months. 

I do therefore find, in favor of plaintiff and against defendant, 
and assess plaintiff's damages at the sum of two hundred and thir- 
teen dollars and ninety-seven cents. 


BRIDGET CARROLL v. GERTRUDE A. HOUSE. 


(Prerogative Court of New Jersey.) 
Will— Undue Influence. 


On appeal from the Orphans’ Court of Essex county. 

Opinion by VAN FLEET, VICE ORDINARY. 

Patrick Monahan, the testator, signed a paper on the 26th of 
December, 1889, under alleged undue influence. He died on the 
16th of the following January. The caveator is his only daughter’s 
child whom he had often said should have what he possessed at 
his death. He had expressed an unwillingness to make a will, in 
which case the child would have gotten his estate as the next of 
kin. Both his sister and a priest tried to persuade him to make a 
will, and he denounced his sister’s importunitiesasatorture. The 
priest told him he should make a will or there would be litigation 
at his death. The deceased was in his sister’s hands and she could 
dominate his mind and will with little chance of detection ; stifle 
his love for the little child and have the will made as it was made, 
leaving the estate to his sister Bridget. If he had been left to 
himself he would not have made a will. 

A beneficiary having a testator under his control with power to 
make his will the will of the testator, especially in a case where 
the testator has made an unnatural disposition of his property, the 
law presumes undue influence and puts upon the beneficiary the 
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burden of showing affirmatively, that when the testator made his 
will he did not exercise his power over the testator to his own 
advantage, and to the disadvantage of others having an equal or 
superior claim upon the bounty of the testator. Whatever con- 
strains a person to do what is against his will, and what he would 
not do if left to himself, is undue influence, no matter by what 
means the control is exercised. The extent of the influence, 
whether powerful or slight, is wholly immaterial, for the test is, 
was it sufficient to destroy free agency. If it was it will be held 
to be sufficient to render the instrument invalid. The decree of 
the Orphans’ Court must be affirmed with costs. 





SYLVANUS B. SAYRE, APPELLANT, v. EDWARD SAYRE, RESPONDENT. 
(Prerogative Court of New Jersey.) 
Administration—Next of Kin—Notice. 


On appeal from the Morris County Orphans’ Court. 

VAN FLEET, VICE ORDINARY: In case there is no husband or 
widow administration must be granted to the next of kin of the 
intestate if any of them are fit and competent and will accept. 
Where one of several next of kin applies for administration, the 
surrogate should not, in any case, grant administration until proof 
has been made that ten days’ notice of the application has been 
given to the others. The order appealed from must be reversed 
and the letters granted to the respondent must be revoked. 


ANONYMOUS. 
(Essex Circuit Court.) 
Action for Deceit—Fraud—Demurrer. 


The plaintiffs in this case had a claim against Holmes and were 
pressing him for payment. The defendants asked for an extension 
of time for Holmes, and stated that Holmes was entirely 
solvent and if the extension were granted the plaintiffs should be 
paid. At this time Holmes was insolvent and this was within the 
defendants’ knowledge. On account of these false representations 
of the defendants the plaintiffs gave the extension of time re- 
quested for Holmes, and before the time thus extended had 
expired, Holmes confessed judgment to other creditors, and all 
assets were wiped out by a sale under the judgments thus con- 
fessed. 

The above facts appeared in the plaintiffs’ declaration, to which 
:. demurrer was filed. The ground of the demurrer was, that it 
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did not appear that the plaintiffs were damaged by the false repre- 
sentations of the defendants. 

DepuE, J.: I will sustain the demurrer. To sustain an action for 
deceit two things are necessary : One, false and fraudulent repre- 
sentation ; two, damage resulting proximately to the plaintiff from 
the fraud. The leading case on the subject is Paisley v. Freeman, 
2 Smith’s Leading Cases p. 1,938. The following cases also sustain 
that doctrine: Jacobson v. Dodd, 32 N. J. Eq. (5 Stew.) 403 ; 
Parker v. Hayes, 39 N. J. Eq. (12 Stew.) 469 ; Bayard v. Holmes, 
34 N. J. L. (5 Vr.) 596; Wellington v. Small, 3 Cush. 145; Brad- 
ley v. Fuller, 118 Mass. 239. 

The case relied on by the plaintiffs, New York Impt. Co. v. 
Chapman, 118 N. Y. 288, does not sustain this position. 

Judgment for the defendant. 


-—-———— De 


ABSTRACTS OF RECENT OPINIONS. 


(Court of Chancery, May Term, 1891.) 


SARAH SHACKELTON »v. JOSEPH SHACKELTON. 


Divorce—Adultery—Condonation. 


Mr. Garret Berry for complainant. 

Mr. Alan H. Strong for defendant. 

VAN FLEET, V. C.: The parties were married in August, 1867, 
They have four children, all living with their mother. The defend 
ant induced another woman, by falsely representing himself to be 
a single man, to enter into a contract of marriage with him in No- 
vember, 1881, and until April, 1889, lived together as husband and 
wife, living with the complainant at the same time as husband and 
wife. In April, 1889, this other woman brought a suit for divorce 
against Shackelton. A notice being printed in a New York news- 
paper, the wife saw it, and on May 29, accused him of having com- 
mitted adultery with this woman. He denied this, but she did not 
believe him, although she occupied his bed that night. The com- 
plainant filed a bill for divorce on June 7, 1889, and the important 
question was, did her act on the night of May 29, condone all his 
adulteries. 

1. A wife by voluntarily having intercourse with her husband, 
after she knows that he has committed adultery, and that she can 
prove it, thereby condones his offense. 

2. Matrimonial condonation is always conditional and limited. 
The party forgiven must, to retain the benefit of the pardon, treat 
the other in the future with conjugal kindness and fidelity, and as 
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a general rule, the pardon extends only to such offenses as are 
known to the pardoning party. 

3. The rule that pardon may be implied from failure to cut off 
marital relations is not enforced so vigorously against a wife as it 
is against a husband, and the reason is, that a wife is, to a consid- 
erable extent, subject to and dependent on her husband, and _ his 
guilt is of less consequence to her than her guilt is to him. 





MARIE WHITLOCK v. STANLEY GREACEN. 


Title to Land and Incorporeal Hereditament—Court of Chancery— 
Jurisdiction. 

On demurrer. 

Mr. Robert H. McCarter for demurrant. 

Mr. Edward A. Day for complainant. 

VAN FLEET, V. C.: The statute of 1870, giving the Court of 
Chancery jurisdiction to settle the title to lands in certain cases, 
does not give authority to settle the title to an incorporeal heredi- 
tament, claimed by the complainant, to exist in lands held in pos- 
session by the defendant. 





PEDRICK v. PEDRICK ET ALS. 


Executor, Survival of Power Bestowed upon—Trust to be Executed—Pay- 
ment of Legacy under Direction of Court. 


Mr. M. P. Grey for the complainant. 

' Messrs. Howard M. Cooper and Alfred Hugg for the answering 
defendant. 

A father bequeathed to his son Jacob one-third of the residue of 
his estate, amounting to $18,000, to be paid to Jacob, by his exe- 
cutor, at such times and in such sums as the executor should 
deem most for the son’s good, directing that, if the son should not 
make a proper use of ‘‘his money,”’ the executor should pay him 
no more than sufficient to board and clothe him in a decent and 
respectable manner, and providing that if Jacob should die before 
he should receive the whole of his money, without leaving lawful 
issue, the balance should fall into the residue of his estate, but if 
Jacob should leave lawful issue that the balance should be paid to 
them in equal shares. 

The person named as executor in the will died after he had paid 
Jacob portions of the income of the legacy, but none of the 
principal. 

The CHANCELLOR held: 1. That the power bestowed was 
given to the person appointed executor, not as an individual, but 
ratione officii, and survived him. 
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2. That the power was imperative, partaking of the character of 
a trust to be executed. 

3. That it required that sufficient portions of the legacy should 
be paid.to Jacob to test the propriety of paying the balance of the 
legacy to him. 

4. That the payments heretofore made to Jacob have not been 
sufficiently large to test the propriety of paying him the balance, 
and that the proofs are not sufficient to satisfy the court that it is 
proper to pay it. 

5. That this court will execute the power and, in so doing, will 
appoint a trustee to hold the fund for disposal by its direction. 

6. That such trustee will be directed to now pay $5,000 to Jacob, 
and to invest the remainder of the fund. 

7. That after Jacob shall have had $5,000 long enough to test his 
ability to manage it and his strength to withstand the temptations 
to which its possession will expose him, he may apply for direc- 
tion that the remainder of the legacy be paid to him. 





CARMER v. TODD. 


Devise of Property in Trust for the Purpose of Compensating Her for 
Services Upheld as Against Judgment Creditors of Husband. 


Mr. M. L. Trimmer for the complainant. 

Messrs. Harry A. Fluck and John L. Connet for defendant. 

Brrp, V. C.: Where the wife of a devisee of real estate takes 
care of the testator during his last sickness, and in order to avoid 
altering his will, that he may compensate her according to his 
desire, the testator obtains a promise from the devisee that he will 
convey such real estate to his wife after the decease of the testator, 
it will be decreed that such devisee takes such property in trust, 
and his conveyance to his wife will be upheld in equity, against 
the judgment creditors of the husband and devisee. 


CONE’S EXECUTORS »v, RUSSELL & MASON. 


Corporations—Agreement to Vote Stock—Public Policy—Injunction. 


An order to show cause why injunction should not issue. 

Messrs. William E. Potter and Thos. EH. French for the com- 
plainants. 

Messrs. Grey & Grey for the defendants. 

Pitney, V. C.: Complainants as executors and trustees held 
certain shares of stock in an incorporated company. Defendants 
held certain other shares therein which added to those held by 
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complainants constituted a majority of all the shares. Complain- 
ants on the one part and defendants on the other entered into a 
contract by which complainants agreed to execute, and in pursu- 
ance thereof did execute a proxy irrevocable for five years, to the 
defendants, to vote at all stockholders’ meetings upon the com- 
plainants’ shares, and defendants in consideration thereof agreed 
to so vote said shares as that one of the complainants should be 
continuously employed as manager of the corporation at a salary 
of $2,500 a year. | 

Held. 1. The agreement is void, first, because against public 
policy, and second, because a breach of trust by complainants. 

2: That complainants are entitled to relief against the defend- 
ants and an injunction against the use of the proxy, notwithstand- 
ing their position 7n pari delicto with defendants. 





HAGERTY v. LEE. 


Air and Light— Windows—Injunction—Jurisdiction. 


On bill for injunction. 

Mr. I. N. Shultz for complainant. 

Messrs. J. I. Blair Reiley and J. G. Shipman for defendant. 

Brirp, V. C.: Where a court at law has determined the legal 
rights of two adjoining land owners under a reservation in the 
deed of the one to the other, of the right to construct a building 
upon the common line between them, with windows therein over- 
looking the land conveyed, and he erects such building, and the 
grantee afterwards also erects a building upon the common line, 
obstructing such windows so as to prevent the ingress of light and 
air, this court will not interfere. 





WILLIAM HAGAN v. E, PLATT ET ALS. 


Tenant for Life—Remainderman—A pportionment of Loss. 


Mr. W. B. Williams for complainant. 

Messrs. EH. T. Paxton and J. Fleming for the defendants. 

Pitney, V. C.: When a fund is held in trust for the benefit of 
one person for life, and to go to another in remainder, and a loss 
of a part of the fund occurs, arising out of insufficient security of 
a particular investment, such loss is to be apportioned between the 
tenant for life and remainderman in the proportion which the 
principal sum involved in the insufficient security bears to the 
interest due upon it, at the time when the security is realized upon 
and the amount of the loss determined. 
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MATTHEWS v. HOAGLAND ET ALS. 


Equity Pleading—Designation of Parties—Privileged Communication be- 
tween Client and Counsel—Professional Privilege—Parties—Repre- 
sentative Capacity—Evidence—Gift, inter viv vee of Stock with- 
out Actual Assignment. 


On bill, answers, etc. 

Messrs. M. L. Trimmer and C. A. Skillman for complainant. 
Mr. J. NN. Voorhees for some of the defendants. 

Mr. A. D. Anderson for other of the defendants. 


GREEN, V. C.: Where a bill, in its averments, sets forth facts 
sufficient to show that the complainant is entitled to relief as an 
administrator, or that the defendant is liable as such, it is not nec- 
essary that either should beso styled in the process, or in the com- 
mencement of the bill, or the prayer for process. 

The privilege of professional secrecy is not confined to the 
knowledge derived by counsel from communications made to him 
by, or in conference with, the client, but extends to information 
obtained from documents submitted for his inspection or custody. 

If the communication, or conference, between client and counsel 
is to devise means by which a crime is to be committed, in which 
the attorney takes an active part, there is no privilege ; he ceases 
to be counsel and becomes particeps criminis ; if he takes no part, 
there is no professional privilege, because it cannot be a solicitor’s 
business to advise in furtherance of a criminal object. 

The contriving of a crime or a fraud is no part of the profes- 
sional occupation of an attorney or solicitor. In order that the 
rule of professional privilege may apply there must be both pro- 
fessional employment and professional confidence. If the client 
has a criminal or fraudulent object in view in his communication 
with his counsel, one of those elements must necessarily be absent. 
If the object is avowed, the client does not consult his adviser pro- 
fessionally ; if it is not disclosed, he reposes no confidence. 

In a civil suit the first test as to whether the communication in- 
volved a purpose which was or was not tainted with fraud, is the 
issue as made by the pleadings in the cause. 

A party toa suit is not a competent witness under the act of 
1880 to testify adversely to another party suing in a representative 
capacity, as toa transaction of the deceased with a person other 
than the witness, in which the witness and such person are inter- 
ested, although such interests are divisible. 

If the representative in such action testifies in his own behalf, to 
any transactions of the deceased with the witness or another, which 
are relevant to the relief in the action, the other party may bea 
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witness in his own behalf, to all transactions or statements of the 
deceased, which are pertinent to his case: 

To constitute a valid gift infer vivos, there must be such a trans- 
fer of the subject matter as will pass the donor’s title at once to 
the donee, absolutely and irrevocably divesting the former of, and 
investing the latter with, all of the donor’s right or title therein, 
and control and dominion thereof. 

The actual delivery of negotiable bonds, with words or acts indi- 
cating a present absolute gift, constitutes a valid gift inter vivos. 

In this state, the delivery of a certificate of stock without actual 
transfer or written assignment or power to transfer, although 
accompanied with words of gift, does not constitute a valid gift 
inter vivos. 

This court has jurisdiction to entertain a suit by an administra- 
tor against a co-administrator, when the defendant is charged with 
misconduct as to the assets of the estate, which jeopardizes the 
rights of those interested therein. 





Lingle v. Cook. Petition dismissed with costs. 

Schloetterer v. Wagner. Decree in accordance with the prayer 
of the bill with costs. 

Green v. Morgan. Decree for the complainant with costs. 

Hyde v. French. Bill dismissed with costs. 

Krause et al. v. The Malego Glass and Mfg. Co..et al. Petition 
dismissed with costs. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Decisions Announced May 25th, 1891.) 


HAINES’ ADMRS. v. WATTS’ ADMRS. 
Statute of Limitations—Payments on Account. 


On error to the Essex Circuit. 

Mr. H. W. Hayes for the plaintiff in error. 

Mr. F. W. Stevens for the defendant in error. 

The question in this case is whether the debt sued upon was 
barred by the statute of limitation. 

GARRISON, J.: 1. In an action of assumpsit in which the statute 
of limitations had been pleaded, the plaintiff, under his replica- 
tion, produced testimony competent to prove that payments within 
six years had been made on account of the debt in controversy as 
part of a system of partial payments begun twenty years before, 
by which the defendant had undertaken to pay off the entire debt, 
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and for this purpose introduced written and oral declarations of 
the debtor that had accompanied the said payments at the incep- 
tion of the undertaking and during its continuance. Held, that 
such testimony was competent, and that the plaintiff was not con- 
fined to the proof of such matters only as hid happened within 
six years. : 

2. Payments made to acreditor’s widow, pending administration 
upon his estate, will, if ratified by the administrator, take the 
debt out of the statute of limitations, upon proof that they were 
made as part payments upon the debt in controversy. 





WALN v. WALN. 


Seal—Scroll—Simple Contract—Fraud—Consideration—Sealed Instru- 
ments—Release. 


BEASLEY, C. J.: A release executed in Pennsylvania with a 
scroll in place of a seal, will be regarded as a simple contract in 
this state, the law of the former state not being shown. 

When forgery or fraud in the execution of a sealed instrument 
is the issue, the consideration of such instrument can be inquired 
into in a court of law. 

The statute, Rev. 387, pl. 52, opening to contest the considera- 
tion of certain sealed instruments, does not apply to a release. 


LODOR v. McGOVERN, ETC. 


Paving of Streets—Right to Restrain Payments by Abutting Owner when 
Work is Improperly Done—Injunction. 


Mr. W. M. Lanning for the appellant. | 

Messrs. 8. Walker, Jr., and G. D. W. Vroom for the respond- 
ent. 

Bras ery, C. J.: An owner of land abutting on a street whose 
road-bed is being paved in an imperfect manner by a contractor 
with the city, has a standing in equity to restrain the common 
council from paying for such work, in cases in which such land- 
owner will be assessed in part for such cost. 

The sole relief in such case is an injunction restraining the coun- 
cil from paying for such imperfect work before a trial at law. 

The bill should be for the other landowners similarly situated as 
for complainant. The bill should show that the common council 
refused to contest the bill of contractor. 

The facts of the case are as follows: The city of Trenton entered 
into a contract with Daniel Lodor, who ic now the appellant, for 
the paving of the roadbed of Brunswick avenue, the work to be 





188 THE NEW JERSEY LAW JOURNAL. 


done in a designated manner and with specified materials. The 
respondent, James McGovern, is the owner of a lot abutting on the 
portion of the street to be paved, and by reason of certain provi- 
sions of the city charter, he will be liable to be assessed for a part 
of the cost. His complaint was that the work was being done by 
the appellant imperfectly, both with respect to materials and skill, 
in violation of his contract, and that the city, unjustly and to the 
manifest damage of the complainant, acquiesced in such miscon- 
duct and was ready to pay for the work at the stipulated rate. 

There can be no doubt about the standing of the complainant in 
equity, but the important question supervened as to what was the 
nature and scope of the relief to which he was entitled. 

The Court of Chancery in the present instance has no right to 
try and definitely settle the question, between the city and Lodor, 
whether their contract has been and is being executed according to 
its terms. Insuch a contest there is no quality that in the faintest 
degree subjects it to equitable cognizance, for it is the common case 
of a dispute respecting the performance of ordinary labor. The 
remedy at law is convenient and adequate. 

Nor should it be overlooked that the assumption by the Court of 
Chancery of the right to finally settle the present litigation as be- 
tween the city and this contractor has deprived the latter of a pre- 
rogative that is justly esteemed of the utmost importance. This is 
the position of things: The contractor asserts, and is ready to 
maintain before the proper forum, that he has in every particular 
performed his agreement ; his right is undoubted to have that con- 
tention, if it be in dispute, settled by a jury ; but the complainant 
insists that the city should not voluntarily admit and pay this 
claim ; but in such a proposition, even if established, how is it 
that the contractor is to be deemed to have forfeited his right to a 
trial? In point of fact this controversy is between the complainant 
and the city ; no fraud isalleged or proved; and if the city is will- 
ing to pay the contractor, certainly such willingness cannot be 
imputed to the latter so as to occasion a forfeiture of his rights. 

The decree of the Court of Chancery appealed from was then 
reversed, but, the Chief Justice says, that as, from the evidence in 
the case, the appellant's claim is open to question, and that he 
should not be paid for the work done by him under present cir- 
cumstances, the court is further of opinion that the city should be 
enjoined from making such payment of any of the moneys that 
are alleged to have accrued under the contract in question, or 
which may hereafter be alleged to have accrued for force of the 
contract in question, until such injunction shall have been dis- 
solved or the appellant shall have established his right thereto by 
a suit at law. The court also directs that the decree should con- 
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tain a provision giving the complainant in the Court of Chancery 
the right to intervene and make defense in such action, but at his 
own risk with respect to costs, in case the city shall notify him 
that it will not make defense therein. 

The city is directed to pay the costs of the complainant in the 
Court of Chancery. Nocosts are allowed on the appeal. 


LORRILARD v. THE KEYPORT BRICK AND TILE MANUFACTURING CO, 


Per curiam. 

The court concurs in the construction of the testimony expressed 
by the Vice Chancellor and on that ground affirming the decree. 

No opinion is expressed with respect to the form to be given to 
the language of the case. 


DEVLIN v. COLLIER, 
A mortgagee cannot convey to a third person the premises mort- 
gaged himself, retaining the debt intended to be secured. 
Such a conveyance is a nullity. 





Judgment below reversed. 
Decree affirmed. 


Jersey City v. Traphagen. 
State v. Board of Freeholders of Bergen. 
Muchmore v. Budd. Divided court, but the judgment of the 


Essex Circuit was affirmed by 7 to 5. 
Packard v. Bergen Neck Railroad. Affirmed. 


OED ee 


MISCELLANY. 


CONCLUSION OF A WILL CONTEST 
AFTER THIRTEEN YEARS 
LEGISLATION. 


Justice Bradley, of the United States 
Supreme Court, has filed an opinion in the 
Pomeroy will contest, which has been in 
litigation for thirteen years, and has now 
reached a conclusion. The evidence was 
taken in this state, but the argument was 
heard in Washington. 

The opinion contains about 8,000 words, 
and the conclusion reached is that the bill 


is dismissed and sets aside the agreement 
made between heirs, which was sought to be 
enforced, as iniquitous, and he severely criti- 
cised Frank R. Chandler, who set up the 
agreement which caused all the litigation. 

This is one of the celebrated will cases of 
this country. The facts are more or less 
mixed and the story complicated by details. 
George Pomeroy, of Madison, N. J., died 
June 24, 1880, leaving an estate valued at 
upward of one million dollars. He then 
lived at the elegant homestead property 
near Madison. He left $50,000 of securities 
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deposited with the New York Trust Com- 
pany for his wife to live on during her life. 
The sum of $30,000 was placed with the 
same company in trust for his son, George, 
who was unfitted for business. He provided 
for his daughters, Julia and Josephine, in 
the same way. The balance of the property 
was then given to Edward and the daughters 
named above. Edward and Alfred Mills 
were appointed executors. Edward took 
charge of the personal assets, placed the 
trust funds and paid the interest to his 
sisters and brothers. He was a New York 
broker and the sisters became suspicious 
that he was using the funds of the estate in 
his business. 

The widow died in 1883 and Edward took 
charge of her $50,000, and then he paid to 
the sisters each $50,000, but they made in- 
vestigation and claimed that they were 
entitled to at least $150,000. They instituted 
suit against Edward, but before the suit had 
reached completion he died, and he left all 
his estate and affairs in the hands of his 
invalid brother George, then in Paris. 
Edward was largely indebted to his sisters, 
and they looked to George to pay them. 
Then an agreement was made in which one 
Frank R. Chandler, whose wife is a cousin 
of the Pomeroys, entered into the mixed 
transaction and proposed an agreement and 
had the sisters sign it, and persuaded them 
to do so without consulting an attorney. 
They gave up the $50,000 that they had 
acquired before and agreed to let. George 
come in for an equal share of the whole 
estate. They also annulled all the claim 
they had against the estate of their brother 
Edward. This placed George on an equal 
footing with them against the whole estate. 

Chandler found that the sisters discovered 
they were being duped, but he allayed their 
fears, and this led the justice to observe that 
“looking at the case at large it seemed to be 
the most inequitable agreement ever ex- 
tracted from confiding and helpless females.” 
Chandler was the agent of George, who was 
troubled with brain disease and could not 
act. 

The court finds that the sisters signed 
this agreement under a misapprehension. 
The means used to induce them to thus set- 
tle the matter was the magnification of the 


costs and expenses which they were in 
danger of incurring by forcing the suit. It 
was also represented that Edward’s estate 
was a large one and that he died wealthy, 
and it would be included in the division. 
The real facts were, that if he had paid his 
sisters what was due them he would have 
had nothing left. The sisters acted in the 
dark, but the court is of the opinion that 
Chandler had a clear knowledge of what he 
was doing. He had been Edward’s partner 
in the grain business in Chicago. Justice 
Bradley says: “I cannot hesitate to refuse 
a decree for the specific performance of what 
I regard as an iniquitous agreement. As 
far as it has been actually carried out by the 
parties it must be held conclusive. The 
personal estates of the father and Edward 
were reduced and divided, each party re- 
ceiving $126,000. This must stand. The 
daughters regarded this as a complete exe- 
cution of the agreement and thought no dis- 
turbance of their father’s will would ensue. 
The bill is dismissed with costs.” Other 
suits will follow in New Jersey. 





“RATS” IN THE LAW OF TORTS. 


The Central Law Journal contains two an- 
swers to the question we asked in the May 
number, as to what case the student had in 
mind when he mentioned “ rats” along with 
the act of God and the public enemy as ex- 
ceptions to the rule in Fletcher v. Rylands. 
G. H. W., of Cincinnati, answers rightly, 
Carstairs v. Taylor, L. R. 6 Ex. 217, and the 
editor, taking the matter seriously, says: 
“Though as a matter of humor the excep- 
tion may be so stated, it is in no sense cor- 
rect,” and he proceeds to show that any 
other vis major as well as rats would have 
relieved the defendant from liability, es- 
pecially if the artificial work which was the 
source of the danger, were maintained for 
the benefit of both parties ; all of which is 
quite true. Another correspondent, B. K. 
Miller, Jr., of Milwaukee, says, “the case 
which the student had in his may 
have been one of the following: 18 Chicago 
L. N. 158; 20 Am. L. Rev. 247; L. R. 16 
(. B. Div. 629; L. R. 17 Q. B. 670; 23 
Cent. L. J. 218; 37 Alb. L. J. 187; 21 


mind 





el 
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Chicago L. N. 449; 39 Fed. Rep. 562.” 
Carstairs v. Taylor, L. R. 6 Ex. 217, is not 
referred to. It would seem that rats run 
all through the cases. 





LEADING ARTICLES IN EX- 
CHANGES, 


The Criminal Law Magazine and Reporter, 
May, 1891. Frederick D. Linn Co., 
Jersey City, N. J. 

The doctrine of marital unity in the mod- 
ern criminal law, by Louis Richards; homi- 
cide committed in making an arrest, by W. 
W. Thornton. 

The Journal of Jurisprudence and Scottish Law 
Magazine, May, 1891. T. & F. Clark, 
Glasgow. 

Criminal administration under the Cesars. 
The dishorning of cattle. 

The Western Law Times, May, 1891. The 
Western Law Times Company, Winnipeg, 
Canada. 

Review of Manitoba legislation for 1891. 
Mhlakwapalwa at a circuit court, (from the 
Cape Law Journal). 


The Canadian Law Times, May, 1891. 
well & Co., Toronto. 


Cars- 


The constitution of Canada; forgery and 
the land titles, act; a husband’s rights over 
his wife. 


The Virginia Law Journal, May, 1891. 


The limitation of a judgment lien, by C. 
E. Nicol, May 7th; the limitation of the 
judgment lien, by Samuel D. Davies, May 
21st. 


The Irish Law Times and Solicitors’ Journal, 

May, 1891. Dublin. 

New rules of practice ; deserted husbands ; 
personal relations of husband and wife; lia- 
bility of auctioneers for conversion. 
The Albany Law Journal, May, 1891. 

Parsons & Co., Albany, N. Y. 

Building restrictions, right to enforce, by 
Wm. Seaton Gordon; proper method ot 
reporting the decisions of the courts. 


The Central Law Journal, May, 1891. 
Central Law Journal, St. Louis, Mo. 


Weed, 


The 


Privilege of witnesses from giving crim- 
inating testimony under of fifth 
amendment to constitution, by J. N. Swarts; 


clause 


former jeopardy, former conviction, and 
former acquital, by D. R. N. Blackburn; the 
right of an individual to abate a public 
nuisance, by Thomas R. Harris; defense of 
non-corporate existence to municipal aid 
bonds. 


Rough Nates, January—May, 1891, (monthly). 
Rough Notes Co., Indianapolis, Ind. 


Digest of insurance cases. 





BOOK NOTICES. 


Vestep Ricurts, Selected Cases and Notes 
on Retrospective and Arbitrary Legisla- 
tion affecting vested rights of property, 
by William G. Myer, editor of “Myer’s 
Federal Decisions,’ The Gilbert Book 
Company, St. Louis, Mo., 1891. 


“This work,” says the author in his pre- 
face, “comprises a selection of cases, anno- 
tated, on those fundamental and constitu- 
tional principles which have for their object 
the protection of vested rights of property.” 
Our estimate of the result is, that the 
learned author and compiler has fully suc- 
ceeded in his effort. He has profited by his 
large experience as compiler of “Myer’s 
Federal Decision,” and has, in a measure, 
followed the plan of this excellent work. 
The arrangement of the work is simple and 
clear and is divided into fourteen chapters 
embracing the following subjects: Retro- 
spective generally—vested rights; 
retrospective laws—laws affecting the rem- 
edy; confirmatory or curative statutes; due 
process of law—general principles, notice 
and opportunity to be heard; summary pro- 


laws 


ceedings; police power; laws affecting the 
remedy; obligation of contract—general 
principles, laws affecting the remedy ; state 
contracts, municipal corporations, private 
corporations and exemption from taxation. 
Each chapter opens with the report in full 
of one or more cases which fully elucidates 
the branch of the subject in hand, followed 
by long and carefully prepared notes. The 
cases are well selected and the notes are 
brief and have been carefully written. The 
name of the author alone will ensure the 
ready sale of this book. For those of the 
profession who lack ready access to large 
libraries it will be of the greatest value. 
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THe AMERICAN StaTE Reports, contain- 
ing the cases of general value and author- 
ity subsequent to those contained in the 
“American Decisions” and the “American 
Reports,” decided in the courts of last 
resort of the several states, selected, re- 
ported, and annotated by A. C. Freeman, 
and the associate editors of the “American 
Decisions,” Vol. XVII. Bancroft-Whit- 
ney Company, Law Publishers and Law 
Booksellers, San Francisco, 1891. 


This volume contains cases selected from 
the reports of California, Illinois, Indiana, 
Louisiana, Maine, Maryland, Missouri, New 
York, North Carolina, Oregon, Pennsylva- 
nia, South Carolina, Tennessee, Virginia and 
Wisconsin, and were all rendered in the 
years 1889 and 1890. We have frequently 
reviewed this series of reports and have no 
criticism to make. This volume is fully up 
to the standard. This is praise in itself. 
Among the notes of especial value we find 
several on the subject of banks and banking, 
checks, duty of holder of, in order to make 
drawer or indorser liable thereon; rights 
and remedies of the several parties when a 
forged check has been paid; also a number 
on the subject of corporations, liability of 


directors of corporations for negligence, 
estoppel to deny corporate existence, promo- 
tors of corporations and their relations 
thereto; director and corporation, transac- 
tions between. 


NEW JERSEY SUPREME COURT 
EXAMINATIONS. 


The written examinations took place on 
Wednesday afternoon, June 3d, and the oral 
examinations were held before the court on 
the next day, after the reading of the 
opinions. 

The examiners for counsellors were Philip 
W. Cross and Craig A. Marsh, and those for 
the attorneys were William S. Gummere, 
Michael Dunn and William H. Morrow. 

One of the applicants for admission as 
counsellor-at-law failed to pass the written 
examination and was not allowed to appear 
for the oral examination. 

The gentlemen admitted as attorneys-at- 
law were: 

Thomas J. O’Brien, of Morristown; Fred- 
erick H. Cook, of Elizabeth; Eben Whit- 
ney, of Camden; Solomon S&S. Iszard, of 
Phillipsburg; Thomas N. McCarter, Jr., of 
Newark; Samuel A. Atkinson and Charles 
K. Chambers, of Mount Holly; Joseph A. 
Bergen, of Paterson; William A. Codding- 
ton, of Plainfield; John Albert McGown, 
Gerald R. Cushman, Joseph K. Franks and 
Ernest V. A. Belfatto, of Newark; John A. 
Montgomery, of Trenton ; Newell B. Wood- 
worth, of Orange, and Robert 8. Green, Jr., 
of Elizabeth. 
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